AR X B PR AR E X EI5AT
weneine) WENPING & CO.
NN

PATENT & TRADE MARK AGENTS
Since 1949 HONG KONG

%
%)
1. A
94. Q fO[e t 0\9

C . . -
I M/, . 'Ons ijn China ?(od\)

2018

the Yoar of the Da}

www.wenping.com.hk ). :

www.wenping.com.hk

PEIRSFIZRE -
SR EmIEHIBERE

FEHEH = REEAIRE © SUAER - ERAMNE RN o B 7RSI EE]
Feorbrig o BIEEGHEANBEAREIEE EE - AR E S M EE = REEA > WA
RS AR — L -

SEUHERINIE A AE G AR AR Bde (hreg > H-h BRI E R
& BRI RS R HIGEHE ~ RSB EERBELIR 2 &5 SHUSEYT - TEEET
HAEEIMRES RITIE ~ FiR ~ M~ (L&Y YIRS - R
BHE - EERE (FIIZ ) MREEESENE IR E e
o MEEZT - ANBIEETH REERY A SIS NEL - TR R TIRE BR&E I U7 EHY
Rl - AT - N RAEANEERI R - 5EE RIS
Bilacat ZEIF R A RISLEES - HEE A TR ERAME T M FI/E SR -

EASRIAEAMEL > FR ARG, VNER] o SESE R AR
AR S I SOREAORGE - B R B S I e e LAVER
REAIER - ERNEES RO EE TEAEEER -
FOISEET  FEAHEANEGFERBENEE A

ETHEE  GfEEN - RAERCARTIESE  HFgFE

EER RSN - ARG EIEREE FEE
G S | — E MR B AR E RS e BA R ke E AR
RIERIEE - AR RARIS I E R R T EAE & - BT SEIHERE
FEERFEE RS _ENE > FRE RN — S ERE - HEHARK -

BB EAAELE - B A A S A E AR PPV TR - (EE AT R A
B AR TE  BRABAE—F - B4 ARNERANINSAEEESE - ERER
HFSEL TN R =it ~ RS MEBCH M B E A A 5 i E S - AR UL
A A IR SR IR M AR B S Y A (RGBS S A - S > o]
PR “EEEHEESREET o RIE—HE5EAER—R BRI EHANE R R N EN
FINTEUERER - IERRHTEE - S ARMER T HE A AAE - BT EHEAAF L -
SE T S ABEREEGR RERIR R (REE - FIREHI SIS HRER T — TR AIRE -
FEFE IR TS IHE A IE 2 AT - FRIFSIHEAME AR AR g B A E > s AH
TR B R AU BRI - (ERPCTHIRNR H AR B s e E g - BRI T3

i
55 Y1
gy

N AREE SR AEA T R IE B -

BRI OR - SMERGTA B EEEES - I A DT P FRE e
e - SMERGHREE S SR CIARRER) - B R TR 7% -
PRI + SR R R SR B SR PR - DB sl T
PEZ B » AR SR BURARIE P © 72 E AR R S0 B e
R BT A TRV - M B R A GRS O B T 2+
SRR A - MO REIERERE R0y - SATH » MBI HF I S MR
+ BEAE S I B R0 o A R » DR 2T
WIEH (R « FEFFS T » SMBRET TR
— BEL Ik A L BT AR SR S0 7
TH-

HEAEF

&F LRI - BRIFEAEREERS R

ZENZE - EEEHEE - Eink

o ] - BESERISRI BTHE - 5

ShERERE &5 B BRI E J5 2BV B A ROt e
BARE - WEAENHE AR R iRE -

DU A it 7S5 EA ~ B AT AS NSt 2 Fl 2 2

ORI =k SN
A 20 £ 10 4 10 4
A R 2-4 5 <14 <14
HEE TR Wi - TEAREEEFE | BE K
PsELRyE
HE BEVPEENEEEE | ARV EE BT EE

HAMEOR | OHEMREETIEN | AR | RHERRTEE Al
7y BrEAETEE R R RAVAEMESE | SV TSR AR

K
HAEE | BEE A AR MR | REAGEEERRIER | RAREATINER
{bEYMIEEY) BIEDIEE | FEIIREEEE) EE i

RV R

Newsletter Feb 2018




»

—

atent Protections in China - W\
Make a Wise Decision for Your Products

There are three types of patent rights in China, namely invention patent, utility model and
design patent. Choosing the right type of patent is crucial in order to obtain a valid protection
for inventions or designs. This article will give you a brief introduction on the three types of

patents with our general advice on how to select a suitable type of patent rights in China.

Both invention patent and utility model provide protection for technical features of inventions,
whereas utility model only protects novel and inventive structures or shapes or their combina-
tion of a product. Invention patent additionally protects inventions regarding methods, uses,
materials, compounds and compositions. Note that composite layer structures and circuit
structures fall into the scope of product structures under patent protection by utility model.
Unlike utility model and invention patent, design patent aims to protect a unique appearance
of a product instead of its functional or structural features. In some cases, it can be a struggle
for an applicant to choose between invention patent and utility model, or between utility

model and design patent, due to possible overlapping of protection within each pair.

Compared with invention patent, utility model is known as “petty patent”, as it
encourages applicants to seek protection for inventions with relatively
smaller scale. Utility Model differs from invention patent primarily in that

no substantive examination would be conducted for utility model which is
only subject to a preliminary examination. The examiner will examine the
utility model for presence of obvious substantive defects including lack

of novelty and insufficient disclosure during preliminary examination.
Inventive step of utility model would not be assessed during the
preliminary examination. Besides, the examination of utility model
imposes lower requirement on inventive step and would be conducted
after grant of utility model upon request filed at the Chinese Patent Office. Usually

only one to two prior art references will be quoted from identical technical field to assess the

www.wenping.com.hk

Patent
Protections >
in China

inventive step of utility model. In addition, utility model generally takes less than one year to
be granted with lower cost, in contrast to the prosecution of invention patent which normal-

ly spends two to four years.

Despite the fact that utility model has a lower hurdle to pass the prosecution compared with
invention patent, it has a much shorter patent term of ten years, being half of that of
invention patent. In addition, due to lack of substantive examination, utility model can be
vulnerable to be invalidated in the post-grant stage simply because of novelty, inventive step
and/or other substantive defects. In view of the above, the applicant may choose a suitable
patent type according to the nature of invention and protection term desired. Alternatively,
“dual filing strategy” may be adopted, in which invention patent and utility model are
allowed to be filed for the same invention-creation on the same day. In this way, utility
model will be granted quickly for prompt patent enforcement, followed by strong invention
patent protection with longer protection period. In view of one patent right granted to any
identical invention, before an official decision to grant the invention patent is made, the
applicant is required to abandon the utility model unless the protection scopes of invention
patent and utility model are different. However, for national entry of PCT application, dual
filing is not allowed, and instead, either invention patent or utility model shall be chosen in

such a case.

Similar to utility model, design patent does not require substan-

Invention Patent tive examination and it takes only a couple of

Utility Model months to be granted. Design patent

protects the aesthetic appearance
(i.e. shape or pattern) but not any
technical solution of a product.
Therefore, the protection scope

of design patent is defined by the

Design Patent drawings or photos submitted in the
application and the versatility of the product design is
limited within the scope. Some inventors may consider invention patent or
utility model more useful and powerful than design patent. They reckon that design patent

should be the game of some manufacturers in those industries with shorter product life

circle such as automobile or fashion. These presumptions are true to some extent. However,
design patent finds application a variety of products and is useful in a comprehensive patent
filing strategy to provide better and thorough protection. In some cases, design protection can

be a strong tool to exclude others from directly copying the shape or pattern of your product.

In view of the above, we can see the choice of a patent application would depend on a couple
of factors, including the nature of an invention, product life circle, business strategy and
financial budget. Applicant should consider which option(s) can help achieve efficient and
effective enforcement of patent right, and make good use of the patent combinations for

all-round protections.

The following table highlights the differences among invention patents, utility models and

design patents:

substantive examination

examination

Invention Patent Utility Model Design Patent
Patent term 20 years 10 years 10 years
Period of 2-4 years < 1year < 1year
prosecution
Cost Higher — mainly due to Lower Lower
prosecution during
examination stage
Examination Both preliminary and Only preliminary Only preliminary

examination

Patentability

Have to be novel with

Have to be novel

Have to be novel

requirements | industrial use; Higher with industrial use; and inventive with

Inventiveness Lower Inventiveness | industrial use
requirement. requirement.
Subject of Device, method, use, Device with Product with
patent material, compound and structural features aesthetic
composition with (only shapes and appearance
functional and/or structures)
structural features
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